F 4 £5 oo SG REESRATCRS SY! 5 2 
» oy - PR ” 


SR. "4A m La” 1 = . , | : | 
: n c . , PU " 7, b " 1 Ani bh " NOS , __ , 
, . - "90 2% ITO F bs TEPPY , 
: es Wo IL ae ea EK A Aoi "oY" a at 44 24.4 
. | on” 3 ifs L WE D0 m_ p "SY abt 5 IOY WOW '% G ., Dy RY V 4, wes 
n F pi ru. > * A ED 5 > : 
/ d Gr PSA 1 Ut f o 4 
» ow a $ 
* : » 
. | | 
c he 
Y po . 
; j | 
: ; F "IL A "YE 
, , . 
» Y \ WOT WT 4 ? - 
; » ; F > 
; ” . . - - _ 
> _ .- 
" ry : 
2 
« 
. No ” 
s * . , , "> o 
4 ” 
- : . pl 
— y 4 
y G | | 
. 6 v 


 Collonel John Buchati 
AG ALNIT 
Mr. James Smith, and Patrick Steill, 


OLLONEL Buchan being obliged to go abroad in the year 1694, 
to attend his Majeſties Service, he left a Factory with Alexander 
Buchan Merchant in Edinburgh, for managing his Aﬀairs in Scozz: RY 
land, and gave into him in teady Caſh, roooo Merks Scots, to be : 
given out upon good Security to be taken in the Collonels name: 
Afcer the Collonel was abroad Alexander Buchan writes to him, and ſendg v%&/ 
him ſtared and fubſcrived Accompts of his money , and among the reſt, 
ſhowes him that he had lent xooo merks of his money to Patrick Steel,and 
another 1006 merks to Fames Hamiitoun E.lderand Younger of Nunware. | 

Alexander Buchan having deceaſed before the Collonel cleared Accompts | 
with him, the Collonel did Immediatly cauſe intent proceſs before theCom- ; 
miſſars of Edinburgh againſt the Repreſentatives of Alexander Buchan , Pa. | 
trick Steil and James Hamilton, for declaring the ſumms contained in their 
ſaids Bonds to belong to the Collonel, and to be a part ofthe money intruf, 
ted be him, to the ſaid Alexander Buchan, conform to his Miſsive Letters, 
and ſtated accompts, produced in procels, and after a contentious debate, 
before the Commiſlars, the money is found to belong to the Collonel , and | 
Patrick -Steil and James Hamilton, accordingly decerned to make payment 
thereof to him, and the Bonds ordained to be given up, the Collonel finding 
Caution to make the ſaids ſumms furthcoming toAlexanderBuchansCreditors, {4 
compeating in that Proceſs, in caſeit ſhould be found they had any intercſt | 
therein. 

The Collonel having accordingly found Caution, and Extracted his De- | 
creet, Fames Hamilton and Patrick Steil preſented a Bill of Suſpenfion , At | 
diſcuſsing whereof compearance is made for Mr: James Smith of YYhitehill, j 
and alleadged that Alexander Buchan by his Backbond granted in fayours , 
of the dec:aſt Fames Smith Secretary to the Earl of Pearth , does declare, | 
that his name was only borrowed to the two bonds charged upon, in Truſt, 
and oblicged himſelf ro denude, in fayours of the ſaid James Smith ; And | 
now the {aid Mr, James Smith being Executor decerned to the ſaid James, | 
and as having Licence to purſue, contended , that he hadthe only Righrro | 
the {aids two: bonds, And the Debitors therein oughtto be decerned ro make ol 
payment to him ; Eſpecially ,ſeeing he was neither called; nor compearing af tt | 
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in the Decreet before the Commilſlars , and that the bond granted by James 
Hawiilton is prior in date to Alexander Buchans receipt of the money to the 
Collonel ; 4nd conſequently the money {ent , could not belong to him. | 
2d: The Collonel by his Decreet is only come in place of Alexander Buchan, } 
and if he were compearing, his backbond would make Mr. Smith preferable 
to him,and conſequently ir muſt have rhe ſame effec as to the Collonel. - 
To which it was Anſwered, 1#20. That the Collonel having obrained a 
Decreet before theCommiſlars,not only againſt the Repreſentatives of Alex- 
ander Buchan, bur likewayes againſt the Debitors themſelves, and where- 
upon they were charged with Horning, the ſame muſt be alſc —— 0) 
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| him, as if Alexander Buchan had afsigned the ſaids Bonds to him, In which 
Caſes, If he had imtimat the Alsignation firſt, he would certainly have been 
preferable ro Mr. Smith, who had done no Diligence upon his Backbond ; 
And he poſirively contends, that he is in parz caſ#, as if he had beenan At- 
ſigney, for the Backbond being granted in favours of Smzth, is only a per- 
ſonal Obligemenr affecting the Granter and his Heirs,bur can make no Real | 
Right to the Bonds rhem(ſeives, unleſs ſome Diligence had bee done there- 
upon, Which is not pretended: And the Collonel having compleared his 
Diligence by a Decreet, by which he is declared to have the only Right to 
the Bonds in contraverſies, the ſame operats alſe much in his Fayours, as if 
he had been an Aſsigney by Alexander Buchan. | 
2d. It is of no import to alleadge that Mr. $m7th is not called in the Col- 
lonelsDecreet, whom the Coll:was not bound to know,all he was obliged to 
call, being the Repreſentatives of Alexander Buchan,& the Debitors in the 
Bonds, and which is done. And 246. It is of alſe little import to alleadpe, 
- that James Hamilton's Bond is ofa date prior to Alexander Buchan's Receipr 
of the Col: Money becauſe there are bur two daycs at moſt of difference, 
the Bond might then have been Written, &the Money not told till ſome time 
thereafter , but whatever be in that by -the Decreet, itis found that Alex- 
ander Buchan by his Miſive Letters, and Stated Accompts, ſtates the Money 
contained in that Bond, as appertaining to the Collone], whereupon he has 
compleated a Right thereto by his Decreet, before any Diligence done by 
Smith.ztiolIt is a miſtake to pretend, Thar theCollonel is.come in place of 4- 
lexander Buchan, and thereby is lyable for implementing Alexander Buchans 
Backbond to Smith, as Alexander himlelf would have been, for really and 
truly, the Collonel is only come in his own place again by having it, de- 
clared that a part of thatMoney he entruſted 4/exander Buchan with, was lent 
to James Hamilton and Patrick Steil upon his accompt, and that therefore 
they ought to make payment thereof to him. But 32:0. It is an abſurd 
'Topick to pretend that every Man that comes in place of another,is bound to 
implement his deeds and which merits no anſwer, for thereby all convey-= 
ances would be evacuated, and all Commetce deſtroyed; 
And the Loigs arc intreated to confider the Collonels circumſtances in this Mae? 
. ter, who having given ip a full I ruſt to Hlexander Bueben and being himſelf abroad 
' rei publice cauſa attending his Majeſties Service,no clandeſtin latent deed doae by 4- 
lexander in prejudice of the Collonels Truſt can operar againſt him, eſpecialy where 
nothing followed upon that Deed, nor never heard of till now that it is brought 
in to Sham the Collonel out of his Money, 2ds. Alexander Buthan will yet be Debi« 
ror to the Collonel in upwards of 9000 Merks beſides the contraverted Bonds, and 
whereof the Collonel has but ſmall hopes of Payment. 3tio. This very Backband 
' produced by Smith is clogged with a provifion, which the Lords ate intreated to 


read and conſider and till that proyiſion be implemented, Smith can pretend no Right 
' to the Backband, and which Mr. . Smith neither can not will Implement. 
' There is likewayes Compearance tor Patrick Steill, who. pretends he cannot be ly- 
OoempirJat ns able in Payment to the Collonel, becauſe whoever be found to have Right to his 
"T ' Band, yet Alexander Buchan being Debiror to him in| ſeveral Summs, which he has 
' now liquidat againſt his repreſentatives before the Commiſſars of Edinburgh, he cault 
have retention thereof pro tanto in his own hand, 
It was Anſwered for the Collonel, that this reaſon of Suſpenſion reſolyes plainly 
ina compenſation, whereupon Mr, Steil cannot be heard. Becauſe, #mo: The 
ſame defence is proponed in the Collonels decreer before the Commiſfars: And 
molt juſtly Repelled , becauſe Mrs Steils debr was not then liquidate. ,2ds! No 
compenſation are ptoponable in the ſecond inſtance, eſpecially where the ſame was 
+ Repellcd in the firſt, 3#ioz All compenfations ought to be inter eaſdem perſonas; And 
if Mrs Steil craye the bencfice of compenfation, he muſt propone it as Creditor te Col. 
lonel Buchan, in whole perlon his bond is Rated, by the forelaid Dectcer , whict: 
when he docs he ſhall have an Anſwer. : 
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In Reſpef _ , The Letters ought to be found Orderly proceeded, and 

Te Mr.Smith atlowed to inhſt againſt the Repreſentatives of Alexander 
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